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Late Items 

4. Matters of Decision 

4.8 66-70 Black Streeet, Brighton Support The Grant of a Permit 
(VCAT Consent Order) Application: 2020/372/1  Ward: Bleazby 3 
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4. Matters of Decision 

4.8 66-70 BLACK STREEET, BRIGHTON 
SUPPORT THE GRANT OF A PERMIT (VCAT CONSENT ORDER) 
APPLICATION: 2020/372/1  WARD: BLEAZBY 

City Planning and Amenity - Development Services 
File No: PSF/21/28 – Doc No: DOC/21/211752  

 

In accordance with Chapter 2, Section 61(b) of Council’s Governance Rules, a 
person is not permitted to present to this item as it is a report summarising 
decisions already made by another body. In addition, the Consent Order is an 
outcome subsequent from the VCAT Compulsory Conference where parties 
established an agreed position.  

Officers involved in the preparation of this report have no conflict of interest in 
this matter.  

1. Application details 

Purpose  

The purpose of this report is to endorse a consent position reached by all parties on 2 
July 2021 following the Compulsory Conference at VCAT, prior to a merits hearing. 

The Amended Plans and a Statement of Amendment are provided at Attachment 1 and 
Attachment 2. 

An aerial images and photographs of the site and surrounds are provided at Attachment 
3. 

 

Recommendation Support the Grant of a Permit 

Applicant 66-70 Black Street Pty Ltd 

Title/Covenant/S173 Agreement The title is not subject to any restrictive covenants.  

Date application received 13 August 2020 

Zoning General Residential Zone (Schedule 1) 

Overlays Development Contribution Plan Overlay (Schedule 1) 

Development Contributions Plan Overlay (Schedule 
11) 

Site area 2187m2 

Number of objections 13 objections  

Statements of grounds lodged 3 statement of grounds 

Parties to the appeal 2 parties 

Tribunal Hearing Date 14 – 17 September 2021 (4 days) 

Amended Plans lodged 29 June 2021 

Is a Development Contribution 
Levy applicable? 

Yes – Catchment area 11A 

20 additional apartments = $22,200 

Is the site located within an area 
of cultural heritage sensitivity? 

Yes, CHMP has been approved. 
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History 

The application sought the construction of a three storey multi-dwelling building over a 
basement and a front fence in excess of 1.5 metres in height. 

Following the applicant’s appeal to VCAT for failure to determine within the prescribed 
timeframe, the application was not supported under delegation on 28 June 2021. The 
report and recommendation can be found at Attachment 4 and the decision plans can 
be viewed at Attachment 5. The application was not supported on the following grounds: 

1. The proposed development of the land does not comply with the purposes of the 
General Residential Zone and fails to respond to the objectives of Clause 15.01 
(Neighbourhood Character Policy, Precinct B2) of the Bayside Planning Scheme, 
on the following grounds: 

• The proposal fails to retain large canopy trees. 

• The proposal fails to allow space for the planting of substantial vegetation. 

• The proposal fails to create the appearance of space between buildings. 

• The proposal fails to minimise loss of front garden space. 

• The proposal fails to recess upper storey elements from the front façade. 

• The proposal fails to provide low, open style front fences other than along 
heavily trafficked roads. 

2. The proposed development fails to comply with the Objectives and Standards of 
Clause 55 of the Bayside Planning Scheme, in particular: 

a) B1 – Neighbourhood Character 

b) B5 – Integration with the Street 

c) B6 – Street Setback 

d) B8 – Site Coverage 

e) B13 – Landscaping 

f) B17 – Side and Rear setbacks 

g) B22 – Overlooking 

h) B23 – Internal Views 

i) B28 – Private Open Space 

j) B32 – Front Fence 

k) B38 – Deep Soil Areas and Canopy Trees 

l) B40 – Noise Impacts. 

3. The proposed development fails to comply with the objectives and decision 
guidelines under Design and Development Overlay – Schedule 11. 

VCAT 

The permit applicant lodged an application for review under Section 79 of the Planning 
and Environment Act 1987 with the Victorian Civil and Administrative Tribunal against 
Council’s failure to grant a planning permit. 

A Compulsory Conference was held by VCAT on 2 July 2021, and was attended by a 
representative from Council’s Planning Department, the permit applicant and two 
objector parties. 

Prior to the Compulsory Conference, the permit applicant circulated without prejudice 
amended plans for discussion.  The key changes are described as follows: 
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- increased building setbacks to all levels by approximately 2m from the Black Street 
frontage 

- a net reduction of 1 apartment (2W.02) from 23 to 22 apartments 

- private stair access from apartment 2W.01 to private rooftop terrace added 

- deletion of ground level central entry feature and basement 1 access 

- increased garden area coverage (previously 35.20% now 37.39%) 

- reduced site coverage (previously 62.40% amended to 60.00%) 

- increased deep planting zone (previously 19.11% now 19.15%) 

- permeability unchanged 

- central entry courtyard previously 8.250m reduced to 6.20m 

- setback to the east facing wall adjoining 4 Bemmersyde Ave previously 1.64m at 
ground level now 2.0m to 2.20m, level 1 previously 1.64m now 2.0m to 3.0m and 
level 2 previously 3.88m now 4.74m 

- landscape retaining wall modified to south and east ground level garden apartments. 

During the conference itself, the permit applicant agreed to make further changes to the 
application in an attempt to address some of the concerns raised by Council and the 
objectors. 

The changes are described as follows: 

• reduced roof deck setback to achieve full compliance of DDO11 

• reduced size of both levels basement to provide one 5m x 6m and one 6m x 6m 
deep planting areas at north-east and north-west corner of the basement 
respectively.  

• additional landscaping along the south, west and east boundaries.  

The agreed outcome and consent position are based on conditions specified below, 
which were agreed to by the applicant and the two other parties and include the agreed 
changes. 

Should Councillors not endorse this agreed position, the matter will proceed to a full 
merits hearing currently scheduled for four days from 14 September 2021. 

 

2. Recommendation 

That Council resolves, subject to all other parties to the proceedings consenting, to 
Support the Grant of a Permit under the provisions of the Bayside Planning Scheme in 
respect of Planning application 2020/372/1 for the land known and described as 66 – 70 
Black Street, Brighton, for the construction of a three storey multi-dwelling building 
over a basement, roof decks and a front fence in excess of 1.5 metres in height in 
accordance with the endorsed plans and subject to the following conditions from the 
standard conditions: 

1. Before the development starts, amended plans to the satisfaction of the Responsible 
Authority must be submitted to and approved by the Responsible Authority.  When 
approved, the plans will be endorsed and will then form part of the permit.  The plans 
must be drawn to scale with dimensions and three copies must be provided.  The 
plans must be generally in accordance with the plans (advertised) prepared by Bruce 
Henderson Architects referenced TP-000 – TP-7.03, Job No. 40029, date 
28.09.2020 and revision number A but modified to show: 
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a) amendments generally in accordance with the plans prepared by Bruce 
Henderson Architects referenced TP-000 – TP7.03 dated 16 June 2021, 
Revision F 

b) setbacks to the eastern boundary of the site at no less than as depicted in 
drawings TP-2.09, TP 2.10 and TP 3.02 dated 16 June 2021, Revision F 

c) full compliance of DDO11 in terms of second floor setbacks and roof deck 
setbacks 

d) full compliance Standard B8 Site Coverage, Overlooking (Standard B22) 
except for windows on the western elevation facing towards 64 Black Street 
where windows at 64 Black Street have been screened to a height of 1.7 
metres, Internal View (Standard B23) 

e) reduction of front fence to a maximum height 1.8m with greater transparency 

f) reduce the size of both levels of basement to ensure a minimum of: 

i)  at the north-east corner, a setback of 5 metres from Black Street and 6 
metres from the eastern boundary 

ii)     at the north-west corner, setbacks of 6 metres from Black Street and 
from the wall of basement ramp 

g) ramps need to show all intermediate levels and headroom in accordance with 
Clause 52.06 of the Bayside Planning Scheme. The headroom for the top 
basement level must be sufficient for a 6.4m rear mini loader to safely access 
and egress 

h) adequate sightlines are to be provided where the main ramp intersects with 
the footpath 

i) provision of an acoustic report to demonstrate the proposal complies with 
Standard B40 of Clause 55 of the Bayside Planning Scheme. Any design 
treatment to must be incorporated to ensure the sensitive areas are not 
affected by the proposed common lift to Master bedrooms of 1W.01, 1W.05 
and 1E.02 

j) location of all plant and equipment, including hot water services and air 
conditioners etc.  Plant equipment is to be located away from habitable room 
windows of dwellings and the habitable rooms of adjoining properties.  
Provision of all mechanical plant and air conditioning units to be within a 
screened platform on the roof of the proposed building, with associated 
screening to be no lower than the height of any mechanical plant or air 
conditioning units 

k) a schedule of construction materials, external finishes and colours 
(incorporating for example paint samples) 

l) updated Water Sensitive Urban Design measures in accordance with 
Condition 10 of this permit 

m) a Landscaping Plan in accordance with Condition 12 

n) a Development Contribution in accordance with Condition 17 

o) a Sustainability Report in accordance with Condition 21 

p) a Waste Management Plan in accordance with Condition 23 

q) a Car Park Management Plan in accordance with Condition 25 

r) a Public Works Plan in accordance with Condition 26 
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s) inclusion of the word ‘fixed’ associated with all perforated metal screens with 
interface to and within 9m of 4 Bemmersyde Avenue, Brighton 

t) all perforated metal screens to be identified as MS01 Perforated Metal Screen, 
colour light grey on elevations and on the materials and finishes schedule 

u) All screening to the roof plant areas to be powder coated aluminium batten 
screens in light grey finish 

v) Provision of a roof plan including the full extent of all roofed areas to the roof 
terraces associated with dwellings 2W.01 and 2E.01 including to the stair and 
lift access structures and to detail that no further roof areas are proposed 

all to the satisfaction of the Responsible Authority.  

2. The layout of the site and the size, levels, design and location of buildings and works 
shown on the endorsed plans must not be modified for any reason (unless the 
Bayside Planning Scheme specifies that a permit is not required) without the prior 
written consent of the Responsible Authority. 

3. Before the occupation of the site commences or by such later date as is approved 
in writing by the Responsible Authority, all buildings and works must be carried out 
and completed to the satisfaction of the Responsible Authority. 

4. No plant, equipment, services or architectural features other than those shown on 
the endorsed plans are permitted above the roof level of the building/s without the 
written consent of the Responsible Authority. 

5. All pipes (excluding downpipes), fixtures, fittings and vents servicing any building on 
the site must be concealed in service ducts or otherwise hidden from view to the 
satisfaction of the Responsible Authority. 

6. Before the occupation of the site commences, screening of windows including fixed 
privacy screens be designed to limit overlooking as depicted on the plans endorsed 
pursuant to Condition 1 of this permit and be installed and maintained to the 
satisfaction of the Responsible Authority thereafter for the life of the building. 

7. The walls on the boundary of the adjoining properties shall be cleaned and finished 
to the satisfaction of the Responsible Authority. 

8. All basic services, including water, electricity, gas, sewerage, telephone, NBN and 
cable TV but excluding any substation, meters or hydrants must be installed 
underground and located to the satisfaction of the relevant servicing authority and 
the Responsible Authority. 

9. Storage areas visible from common areas to be enclosed within a metal cladding to 
ensure they are secure and goods within the storage area are not visible and in 
accordance with Standard D20 of Clause 58 of the Bayside Planning Scheme. 

10. Upon completion of the development allowed by this permit, the landowner must 
regrade the laneway to the east of 70 Black Street across its full width to create a 
neat and even surface. 

Water Sensitive Urban Design  

10. Prior to the endorsement of plans pursuant to Condition 1, detailed plans to the 
satisfaction of the Responsible Authority must be submitted to and be endorsed by 
the Responsible Authority.  The plan must be drawn to scale with dimensions and 
three copies must be provided.  The plans must show: 

a) the type of water sensitive urban design stormwater treatment measures to be 
used 
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b) the location of the water sensitive urban design stormwater treatment 
measures in relation to buildings, sealed surfaces and landscaped areas 

c) design details of the water sensitive urban design stormwater treatment 
measures, including cross sections. 

These plans must be accompanied by a report from an industry accepted 
performance measurement tool which details the treatment performance achieved 
and demonstrates the level of compliance with the Urban Stormwater Best Practice 
Environmental Management Guidelines, CSIRO 1999. 

11. The water sensitive urban design stormwater treatment system as shown on the 
endorsed plans must be retained and maintained at all times in accordance with the 
Urban Stormwater - Best Practice Environmental Management Guidelines, CSIRO 
1999, to the satisfaction of the Responsible Authority. 

Landscaping 

12. Prior to the endorsement of plans pursuant to Condition 1, a detailed landscape plan 
to the satisfaction of the Responsible Authority must be submitted to and be 
endorsed by the Responsible Authority.  The plan must be generally in accordance 
with the landscape concept plan drawn by Jack Merlo Design & Landscape, Project 
No. 20.027, dated 24.09.20, Revision B and be drawn to scale with dimensions. The 
plan must show: 

a) a survey including botanical names of all existing trees to be retained on the 
site including Tree Protection Zones calculated in accordance with AS4970-
2009 

b) a survey including botanical names of all existing trees on neighbouring 
properties where the Tree Protection Zones of such trees calculated in 
accordance with AS4970-2009 fall partially within the subject site 

c) a planting schedule of all proposed trees and shrubs, including botanical 
names, common names, pot sizes, sizes at maturity, and quantities of each 
plant  

d) landscaping and/or planting within all areas of the site not covered by buildings 
or hard surfaces 

e) details of surface finishes of pathways and driveways 

f) detail of soil volume will be provided to ensure the proposed soil volume is 
enough to house the proposed tree 

g) a majority of the canopy trees proposed adjacent to the eastern boundary of 
the site to be an evergreen species of Smooth-Leaf Quandong 

h) provision of landscaping in the planter areas and dimensions as specified on 
the plans prepared by Bruce Henderson Architects referenced TP.000 – 
TP7.03, Job 40029 dated 16 June 2021, Revision F 

i) provision of ‘Green Screen’ (compact Lily Pilly) with a minimum planting height 
of 2m and at 0.7m intervals with the capacity to reach a mature height of 4m 
and width of 2m to complete the screen planting for the entire length of 
dwellings GW.03, GW.04 and GE.04 

j) provision of three (3) Lagstroemia idicia ‘Ntachez’ White Crepe Myrtle along 
the southern boundary with a minimum planting height of 3m and a width of 
1.5m with the capacity to reach a mature height of 7m and a width of 5m 

k) landscape details to the first floor planter associated with dwelling 1W.04. 
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13. Before the occupation of the development, the landscaping works shown on the 
endorsed plans must be carried out and completed to the satisfaction of the 
Responsible Authority. 

14. The landscaping shown on the endorsed plans must be maintained to the 
satisfaction of the Responsible Authority, including that any dead, diseased or 
damaged plants are to be replaced.  This includes a requirement that all trees and 
shrubs planted adjacent to the eastern boundary of the site must be regularly 
trimmed so as to prevent encroachment into the abutting laneway. 

15. All mechanical plant must comply with the requirements of State Environment 
Protection Policy No. N-1 or any replacement Environmental Protection Regulations 
facilitated by the commencement of the Environment Protection Act 2017 (Vic). 

Street tree protection 

16. Before the development starts, tree protection fencing is to be established around 
the street trees prior to demolition and maintained until all works on site are 
complete. The fencing is to be constructed and secured so its positioning cannot be 
modified by site workers. The fencing is to encompass the entire nature strip under 
the drip line of the tree. The Tree Protection Zone is to be established and 
maintained in accordance with AS 4970–2009. During construction of the crossover, 
tree protection fencing may be reduced to the edge of the Council approved 
crossover to facilitate the construction of the crossover. 

Development Contribution 

17. Prior to endorsement of the plan/s required under Condition 1 of this permit, the 
permit holder must pay a drainage levy in accordance with the amount specified 
under the Bayside Drainage Development Contributions Plan.  The levy amount 
payable will be adjusted to include the Building Price Index applicable at the time of 
payment. 

The levy payment shall be submitted to Council with the Bayside Drainage 
Development Levy Charge Sheet and it must include the Building Price Index 
applicable at the time of payment. 

Drainage 

18. Before the development starts, the permit holder must apply to Council for the Legal 
Point of Discharge for the development from where stormwater is drained under 
gravity to the Council network. 

19. Before the development, detailed plans indicating, but not limited to, the method of 
stormwater discharge to the nominated Legal Point of Discharge (and On-Site 
Detention System where applicable) must be submitted to and approved by 
Council’s Infrastructure Assets Department. 

        For Subterranean and Basement Drainage   

Council Stormwater drainage is for surface rainwater, no water below the Ground 
Water Table is accepted into the Council Stormwater system. Only occasional, 
clean, uncontaminated seepage water (associated with a rain event) is accepted to 
an appropriate Council underground drain OR this subterranean water must be 
suitably retained on-site. 

20. The surface of all balconies and terraces are to be sloped to collect the stormwater 
run-off into stormwater drainage pipes that connect into the underground drainage 
system of the development to the satisfaction of the Responsible Authority. 

20.   The surface of all balconies and terraces are to be sloped to collect the stormwater 
run-off into stormwater drainage pipes that connect into the underground drainage 
system of the development to the satisfaction of the Responsible Authority. 
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Sustainability  

21. Prior to the endorsement of plans pursuant to Condition 1, a Sustainability 
Management Plan must be submitted to and approved by the Responsible Authority. 
The plan must be generally in accordance with the Sustainable Management Plan 
prepared by Sustainable Development Consultants, Revision V1 and include, but 
not be limited to the following: 

a) Water Sensitive Urban Design (WSUD) initiatives to comply with the best 
practice performance objective set out in the Urban Stormwater Best Practice 
Environmental Management Guidelines, Victoria Stormwater Committee 1999 

a) a STORM or MUSIC model report demonstrating Best Practice stormwater 
management to the satisfaction of the responsible authority 

b) complete Green Star self-assessment demonstrating the initiatives selected to 
achieve the 51 points committed in the summary report 

c) complete BESS report demonstrating the initiatives selected to achieve the 
50% or greater standard committed to in the summary report 

d) address commercial areas through the provision of a Sustainable Design 
Scorecard report or equivalent 

e) preliminary building energy ratings to align with plans 

f) street lighting technology to be high efficiency T5 lineal fluorescent or LED 
luminaries with low upward light spill ratios designed to P4 public lighting 
standard at a six metres mounting height 

g) single side dwellings deeper than 5 metres to be provided with mixed mode 
ventilation providing fresh air rates of at least 2.5 L/s/m2 of air movement to 
each habitable room for residential or an increase of at least 100% on 
minimum rates set out in AS 1668.2-2002 for office and retail areas 

h) demonstration that stormwater detention volume requirements are in addition 
to stormwater retention 

i) clearly state that in addition to producing a Building User’s Guide that it will be 
provided to occupants. 

22. All works must be undertaken in accordance with the endorsed Environmentally 
Sustainable Development (ESD) Management Plan to the satisfaction of the 
Responsible Authority. No alterations to the ESD Management Plan may occur 
without the written consent of the Responsible Authority. 

23.  Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the Environmentally Sustainable Development (ESD) Management Plan 
report, approved pursuant to this permit, or similarly qualified person or company, 
must be submitted to the Responsible Authority. The report must be to the 
satisfaction of the Responsible Authority and must confirm that all measures 
specified in the Environmentally Sustainable Development (ESD) Management Plan 
have been implemented in accordance with the approved Plan. 

Waste Management Plan 

23. Before the endorsement of plans, a Waste Management Plan must be submitted to 
and approved by the Responsible Authority. The Waste Management Plan must 
clearly indicate that waste collection is to be via a private contractor, not Council, 
and include: 

a) dimensions of storage waste areas 

b) storm water drains in storage areas should be fitted with a litter trap 
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c) the number and size of bins to be provided 

d) facilities for bin cleaning 

e) method of waste and recyclables collection 

f) types of waste for collection, including colour coding and labelling of bins 

g) hours of waste and recyclables collection (to correspond with Council Local 
Laws and EPA  Noise Guidelines) 

h) method of hard waste collection 

i) method of presentation of bins for waste collection 

j) sufficient headroom within the basement to accommodate waste collection 
vehicles 

k) sufficient turning circles for the waste collection vehicles to enter and exit the 
site in a forward direction 

l) strategies for how the generation of waste and recyclables will be minimised 

m) compliance with relevant policy, legislation and guidelines.  

         When approved, the plan will be endorsed and will then form part of the permit.  
Waste collection from the development must be in accordance with the plan, 
to the satisfaction of the Responsible Authority.  

Construction Management Plan 

24. Prior to the commencement of development, a Construction Management Plan 
(CMP), to the satisfaction of the Responsible Authority, must be submitted to and 
approved by the Responsible Authority.  When approved, the plan will be endorsed 
and will then form part of the permit and shall thereafter be complied with.  The CMP 
must specify and deal with, but not be limited to, the following as applicable: 

a) a detailed schedule of works including a full project timing 

b) a traffic management plan for the site, including when or whether any access 
points would be required to be blocked, an outline of requests to occupy public 
footpaths or roads, or anticipated disruptions to local services, preferred routes 
for trucks delivering to the site, queuing/sequencing, excavation and swept-
path diagrams 

c) the location for the parking of all construction vehicles and construction worker 
vehicles during construction 

d) delivery of materials including times for loading/unloading, unloading points, 
expected frequency and details of where materials will be stored and how 
concrete pours would be managed 

e) proposed traffic management signage indicating any inconvenience 
generated by construction 

f) fully detailed plan indicating where construction hoardings would be located  

g) a waste management plan including the containment of waste on site: disposal 
of waste, stormwater treatment and on-site facilities for vehicle washing 

h) containment of dust, dirt and mud within the site and method and frequency of 
clean up procedures in the event of build-up of matter outside the site 

i) site security 

j) public safety measures 

k) construction times, noise and vibration controls  
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l) restoration of any Council assets removed and/or damaged during 
construction 

m) protection works necessary to road and other infrastructure (limited to an area 
reasonable proximate to the site) 

n) remediation of any damage to road and other infrastructure (limited to an area 
reasonably proximate to the site) 

o) an emergency contact that is available for 24 hours per day for residents and 
the Responsible Authority in the event of relevant queries or problems 
experience 

p) traffic management measures to comply with provisions of AS 1742.3-2009 
Manual of uniform traffic control devices – Part 3: Traffic control devices for 
works on roads 

q) all contractors associated with the construction of the development must be 
made aware of the requirements of the Construction Management Plan 

r) details of crane activities, if any 

s)  requirement that there be no obstruction of the laneway to the east of the 
Property at any time during construction of the development allowed by this 
permit. 

Car Park Management Plan 

25. Prior to the endorsement of plans pursuant to Condition 1, a car parking 
management plan to the satisfaction of the Responsible Authority must be submitted 
to and approved by the Responsible Authority.  When approved, the plan will be 
endorsed and will then form part of the permit.  Traffic and parking operations on 
and adjacent to the site must conform to this endorsed plan. The plan must include: 

a) allocation of parking for all individual tenancies 

b) any signs and/or line marking of car parking spaces within the basement 

provision and maintenance of a suitable lighting/warning system within the 
laneway and basement car park areas to control access/egress at the curved 
ramp. 

Public works plan 

26. Prior to the endorsement of plans pursuant to Condition 1, a Public Works Plan must 
be prepared and developed in collaboration with Council.  It must be submitted and 
approved to the satisfaction of the Responsible Authority, showing: 

a) details of upgrades to the existing Council footpaths on Black Street 

b) details of new or upgraded vehicle crossovers and roads/laneways 

c) details of new street tree plantings 

d) details of new street furniture, including seats, rubbish bins, etc. 

e) details of new bicycle parking facilities, a double-sided rail be provided.  

f) details of the remarking of the lines of the on-street car parking spaces in front 
of the site to align with any new vehicle crossings 

g) details of the relocation of any existing street parking signs 

h) details of any public lighting 

i) undergrounding of powerlines. 

When approved, such plan will form part of the endorsed plans under this permit. 
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27. Prior to the occupation of the site associated with the development hereby approved, 
all public works associated with that stage must be completed in accordance with 
the endorsed Public Works Plan to the satisfaction of the Responsible Authority.  
The cost of all works associated with the endorsed plan must be borne by the 
developer/owner(s) of the land. 

S173 Agreement  

28. Before the development starts, the owner must enter into an agreement with the 
Responsible Authority under section 173 of the Planning and Environment Act 1987.  
The agreement must provide: 

a) At any time a dwelling allowed by this permit is sold, the vendor must make a 
tax deductible donation equal to 0.1% of the sale price of the dwelling to 
Homes for Homes Limited (ACN 143 151 544) or a social and/or affordable 
housing not-for-profit organisation approved by the Responsible Authority 
within 30 days of property settlement. 

b) The agreement will remain registered on the certificate of title of the land in 
perpetuity and will apply to each and every sale of any dwelling allowed by this 
permit. 

29. Before the development completes, an application must be made to the Register of 
Titles to register the section 173 agreement on the certificate of title of the land under 
section 181 of the Planning and Environment Act 1987 and the section 173 
agreement must be registered on the certificate of title of the land. 

30. The owner must pay the Responsible Authority’s reasonable costs to prepare, 
review, execute and register the section 173 agreement. 

Permit Expiry 

31. This permit will expire if one of the following circumstances applies: 

a) the development is not started within two years of the date of this permit. 

b) the development is not completed within four years of the date of this permit. 

In accordance with Section 69 of the Planning and Environment Act 1987, a request 
may be submitted to the Responsible Authority within the prescribed timeframes for 
an extension of the periods referred to in this condition. 

 

 

3. Assessment 

In considering the amended plans, regard has been given to the State and Local 
Planning Policy Frameworks, the provisions of the Bayside Planning Scheme, the 
Statements of Grounds received and the grounds of refusal. 

Ground of Refusal 1 

The proposed development of the land does not comply with the purposes of the 
General Residential Zone and fails to respond to the objectives of Clause 15.01 
(Neighbourhood Character Policy, Precinct B2) of the Bayside Planning Scheme, 
on the following grounds: 

• The proposal fails to retain large canopy trees. 

The concern was in relation to the removal of Tree 11 at the rear of the subject site. The 
tree is a Morus alab which has a height of 8m, fair-poor structure and a Useful Life 
Expectancy of 5-15 years. The applicant has submitted a plan which demonstrates the 
proposed development will encroach the SRZ of the Tree 11 and the current TPZ 
encroachment is approximately 38% which requires a design of the basement and the 
rear apartments. 
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Given the subject site is not controlled by any Vegetation Protection Overlay, the only 

statutory control for this tree is under Standard B13 of Clause 55. The objectives of this 

standard are to: 

o protect any predominant landscape features of the neighbourhood 

o take into account the soil type and drainage patterns of the site 

o allow for intended vegetation growth and structural protection of buildings 

o in locations of habitat importance, maintain existing habitat and provide for new 

habitat for plants and animals 

o provide a safe, attractive, and functional environment for residents. 

Tree 11 is not located in the front yard fronting to Black Street, and hence its removal 

will have no impact upon streetscape character, as the resulting building would 

completely screen the view of this tree from the public realm. No habitat importance of 

the tree has been identified by either Council’s arborist or the consulting arborist. 

Furthermore, the applicant further committed to provide two large deep soil planting 

areas within the front yard to accommodate two large canopy tree plantings, along with 

numerous other smaller – medium sized trees throughout the site. Those properties that 

would have visibility of this tree (4 and 5 Bemmersyde) were at the compulsory 

conference and did not seek retention of this tree, preferring to focus on additional 

plantings that over time would provide for a superior outcome. 

All things considered, the additional vegetation that was offered at the compulsory 

conference would provide for a far better outcome than the retention of this one tree, and 

hence this ground has been satisfied. 

• The proposal fails to allow space for the planting of substantial vegetation.  

• The proposal fails to minimise loss of front garden space. 

The amended plans have increased the front setback at ground floor from the previously 
proposed 4.05m – 5.99m to 6m – 7m. The proposal will be further amended to include 
two deep soil planting areas at the north-east corner and north-west corner within the 
front setback. The increased size of the front yard will allow sufficient space for the 
planting of substantial trees, therefore this ground of refusal has been addressed.  

• The proposal fails to create the appearance of space between buildings. 

The proposal has been amended to increase the side setbacks (refer to below side 
setback discussion) to create the appearance of space between buildings. The proposed 
additional landscaping along the west, east and south boundaries will also enhance the 
appearance of place between buildings. Therefore this ground of refusal has been 
addressed.  

• The proposal fails to recess upper storey elements from the front façade. 

The proposed front setbacks at the first floor have been increased from 5.58m – 8.22m 
to 8.45m – 9.4m. The proposed second floor front setbacks have been increased from 
7.95m – 9.6m to 10.35m – 11.45m. These changes have adequately recessed the upper 
storey elements from the front façade and therefore this ground of refusal has been 
addressed.  

• The proposal fails to provide low, open style front fences other than along heavily 
trafficked roads. 

There were concerns in relation to the proposed exceeded front fence height at 1.95m. 
The permit applicant has accepted a condition that the front fence will be reduced to 
1.8m as a maximum which respects the existing Black Street neighbourhood character.   
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Ground of Refusal 2 

The proposed development fails to comply with the Objectives and Standards of 
Clause 55 of the Bayside Planning Scheme, in particular: 

a)   B1 – Neighbourhood Character 

b) B5 – Integration with the Street 

As discussed in the above, the proposed changes in relation to front setback and 
additional landscaping opportunities have addressed this ground of refusal.  

c)   B6 – Street Setback 

The below table shows the proposed front setback in the previous design that was 
not supported: 

 Required Proposed Variation 

Black Street GF and FF: 7m 

SF: 11m 

GF: 4.05m – 
5.99m 

FF: 5.58m – 
8.22m 

SF: 7.95m-9.6m  

GF: 2.95m 

FF: 1.42m 

SF: 3.05m-1.4m 

The front setback as shown on the amended plans is summarised as follows:  

 Required Proposed Variation 

Black Street GF and FF: 7m 

SF: 11m 

GF and FF: 6m – 
7m 

SF: 10.35 – 
11.45m  

GF and FF: 1m to 
east part of 
building 

SF: N/A 

The amended front setback achieves the standard compliance to the western side of 
the building. The proposed eastern part of the building still fails to meet the standard 
compliance by approximately 1m.  

Given the amended proposal will have a large canopy tree to be planted at the north-
east corner of the proposed deep soil planting area, it will minimise the visual bulk 
impact to the streetscape.  

Further to that, the subject site is located in one of the Major Activity Centres in 
Bayside, where the policy supports for efficient use of the land. The proposed 
variation to the east side of the building will provide an appropriate transition to the 
existing garage at 72 Black Street which currently only has an approximately 2m front 
setback from Black Street.  

Therefore, officers believe this condition has been satisfactorily addressed.  

d) B8 – Site Coverage 

The amended design has reduced the site coverage to 60% which complies with the 
standard.  

e) B13 – Landscaping 

The additional deep soil area, and additional plantings proposed throughout the site 
ensures that this Standard has been met. 

 

f) B17 – Side and Rear setbacks 
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The previous design has some minor side setback variations in relation to west and 
east boundaries, the non-compliances have been listed in the below table. 

 Ground floor First Floor Second  Floor  

 
Require
ment 

Proposed Requirement Proposed Requirement Proposed 

West 
(Side) 

1m  
2.73m - 
2.84m 

1.75m – 
2.29m 

  

2.73m – 
4.48m   

4.21m – 
5.79m 

4.24m – 
5.38m 

East 
(Side) 

1.0m 
1.98m – 
3.13m  

1.71m – 
2.15m 

1.64m – 
3.02m 

4.24m – 
5.7m 

3.64m – 
4.26m 

South 
(Rear) 

1m 
2.18m – 
4.19m 

1.73m – 
1.94m 

2.18m – 
4.19m 

4.1m – 
4.83m 

4.73m – 
6.69m 

The proposed west setback has been amended to drop the ceiling height to achieve 
the standard full compliance.  

In relation to the east setback, the applicant has provided a set of three-dimensional 
side setback modelling which has demonstrated that the proposed side setbacks 
comply with the standard. Therefore, this ground of refusal has been addressed.  

g) B22 – Overlooking 

h) B23 – Internal Views 

The applicant has accepted a condition in 1(d) that all windows will comply with the 
Standard B22 and B23 of the Bayside Planning Scheme to address overlooking 
issues.    

i) B28 – Private Open Space 

The concern was in relation to proposed SPOS of GW01 and GE01, which are 
located in the front setback of front dwellings which was previously thought to limit 
the landscaping opportunity in these areas.   

The proposal has been amended to increase the front setback and provide more 
deep soil area. Therefore the landscaping area in the front has been increased to 
accommodate large tree plantings in these areas and hence there is an appropriate 
combination of recreation space and designated landscape space. This ground has 
therefore been met.  

j) B32 – Front Fence 

This ground has been met as discussed in the ground of refusal 1.  

k) B38 – Deep Soil Areas and Canopy Trees 

This ground has been met as discussed in the ground of refusal 1. 

l) B40 – Noise Impacts 

This has been addressed by the imposed condition 1i) to achieve standard 
compliance.  

Ground of Refusal 3 

The proposed development fails to comply with the objectives and decision 
guidelines under Design and Development Overlay – Schedule 11. 

As discussed above, the amended front setback ensures that the second floor is setback 
a minimum of 4m from the floor immediately below, which ensures compliance with the 
standard requirement under DDO11. Furthermore, condition 1(c) has also captured the 
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requirement for a roof deck to be setback 2m from the edge of the roof immediately 
below. This ground has been satisfied. 

4. Conclusion 

As described above, the changes to the plans have addressed the concerns of all parties 
to the appeal, and address the previous grounds of refusal to an acceptable level. 

All the concerns raised by Council and the parties to the appeal have been satisfactorily 
addressed by the amendments or by conditions imposed within the consent order. This 
includes increased front setback, reduced site coverage, reduced height of front fence, 
and more importantly additional area set aside for landscaping opportunities to provide 
softening of the built form changes when viewed from the street and adjacent properties. 

The combination of amendments results in a development which is considered to show 
an acceptable level of compliance with the Bayside Planning Scheme.  

 

Support Attachments 

1. Amended Plans ⇩  
2. Statement of Changes ⇩  

3. Site and Surrounds ⇩  
4. Previous Report and Recommendation ⇩  
5. Decision Plans ⇩   
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